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THE STOCKTON. AND VISALIA RAIL- 
ROAD COMPANY, 

Petitioner, 



V. 



THE COMMON COUNCIL OF THE CITY 
OF STOCKTON, 

Respondent. 



Reply of the Southern Pacific R. R. Co. to the 

THIRD AND LAST BrIEF OF THE RESPONDENT. 

I. 

The brief, to which this is an answer, so far as 
the vital questions involved in this case are con- 
cerned, contains nothing new. This is not said, 
however, in disparagement of the ability, zeal or 
industry of its author, for neither is doubted. 
If he has added nothing to his logic or u^ece* 
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dents, tie failure is due to the fact th')t both had 
been exhausted by his previous efforts. But, 
while the brief contains nothing new, it virtually 
abandons a number of points which the author 
had previously endeavored to maintain. By fail- 
ing to comment at all upon what has b6en said in 
answer, he virtually atlmits that the several 
clauses of the Constitution in relation to the in- 
alienable rights of persons — the formation of in- 
corporations other than municipal — the organi- 
zation of cities and incorporated villages — the 
loaning of the credit of the State in aid of an}'' 
individual, association or corporation — and the 
equality and uniformity of taxation, have no 
bearing whatever upon the question before the 
Court. He concedes that his attempt to torture 
these provisions into restrictions upon the tax- 
ing power as exercised, or attempted to be exer- 
cised in this case, has failed. Doubtless, he has 
at last comprehended the true purpose of those 
provisions, or, if not, has learned that whoever 

relies upon a multiplicity of constitutional pro- 
visions, to establish a repugnancy between an Act 
of the Legislature and the Constitution — claim- 
ing that the Act is repugnant to one of them, but 
if not, then to another, and so on to the end of 
the catalogue — in effect concedes, in judicial con- 
sideration, the constitutionality of the Act; for 
wh^ it is doubtful whether the Act be I'ej^g- 
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nant to one or another provision of the Constitu- 
,tion, it is doubtful whether it be repugnant to 
either, in which case, by every rule of constitutional 
construction, the Act must be declared valid. 
This concession, whatever be its cause, has nar- 
rowed the discussion, with a single exception to 
be noticed hereafter, to the question whether 
railroads are public uses, in the sense of the tax- 
ing power, accompanied by the further incidental 
question, whether what is a public use be a 
political or judicial question. 

II. 

Irrelevant and impertinent matter. 

The author of the brief, to which this is a re- 
ply, has thought proper to introduce into this 
discussion matters entirely foreign to the ques- 
tion under debate. Being driven from all his po- 
sitions in relation to the merits of the contro- 
.versy by the overwhelming weight of authority 
and the irresistible force of logic, he has under^ 
taken to change the field of combat, in part, and 
if possible, achieve victory through personal and 
political prejudice. While regretting the course 
c which he has seen proper to adopt in this respect, 
I entertain no misgivings as to the result of the 
contest upon the new field to which I have been 
•invited. If what" I have to sa}' in reply should 
->fieem out of place, I trust the Court will remem- 
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ber that the law of self-defense not only justifies 
resistance, but, in extreme cases, at least, a coun- 
ter attack. 

On the forty-fifth page of the brief, to which this 
is a reply, will be found a chapter on ** Civil Lib- 
erty,*' in which I am accused of making, at the 
close of my former brief, *'a reference to the 
progress of civil liberty/' If such were the fact, 
I am unable to perceive wherein a reference to 
civil liberty is out of place in a Court of Justice. 
But the reference was not to the progress of 
civil liberty, but to the opposition of certain gen- 
tlemen to its progress. I trust the acumen of the 
author of the -brief, to which this is a reply, will 
enable him to see the distinction. This distinc- 
tion had to be ignored, however, to enable the 
author in question to call attention to my politi- 
cal creed, and if possible excite, against me and 
my cftuse, political prejudice. He asks *' whether, 
according to my lexicon, civil liberty consists in 
substituting " modern military commissions for 
a^tiftuatied- jury trial B, inconvertible rag money 
for coin, disfranchisement, test oaths and central-- 
ization of power for the principles of .lefterson 
and Madison; and whether my political diction- 
ary teaches the doctrine that the people were 
made for the Government, and not the Govern- 
ment for the people — that men have no rights,. 



except such as thft Government chooses to ac- 
cord — that monopoties should be protected at the 
expenae of labor — that taxation means plunder (if 
the many for the benefit of the few, and that the 
main object of legislation is to grant special priv- 
ileges." 

The foregoing is undoMhtedly impertinent, as re- 
spects the question before the Court, and wonld 
be impertinent, as respects myself, were I not 
fully advised that the author has pondered with 
jaundiced eyes so long upon the several topics 
referred to, that he has become a monomaniac in 
reference to all of them. While he labors xmder 
his present delusion, I should not be justified in 
resenting his acts or sayings. Such people must 
be humored, not crossed. Guided by this con- 
sideration, I will proceed to inform him how my 
'lexicon defines civil liberty in the respects men- 
tioned by him, and what my political dictionary 
teaches in respect to the relations which exist be- - 
tween the people and the Government ordained 
by them,.and some things which it does not teach' 
me. 

(«) 

My lexicon defines civil liberty as being con- 
sistent with a substitution of military commis- 
sions for jury trials in all cases where treason has 
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overthrown the civil power, and h>yal people, claim- 
ing the protection of the Government, can find 
no safety for life, liberty, or property, except in 
the military power of the Government. 

My lexicon defines civil liberty as being con- 
sistent with the substitution of paper money for 

■ 

coin when the Government, ordained by the peo- 
ple, becomes involved in a war against treason 
for the preservation of itself and free institutions, 
and needs paper money to keep its armies in the 
field and its war ships upon the ocean. 

My lexicon defines civil liberty as being con- 
sistent with the disfranchisement of traitors, un- 
der all circumstances — with test oaths, when trai- 
tors seek office that they may make it subservient 
to the purposes of treason — and wiili the central- 
ization of power, when and so far as it may be 
necessary to maintain, all over the land, the 
ititegriiy of the Union upon the principles of 
American freedom, and that there is nothing in 
the political tenets of J etierson or Madison to the 
contrary. 

(6) 

My ^' political dictionary " teaches me that 
jj^ifeile the Government is made for the people, 
the people are to be governed by it according to 
thfi Constitution and the laws made in pursuance 



thereof, and not according to limitations and re- 
strictions which designing persous seek to engraft 
upon it for the purpose of making political capital." 

It teaches me that all men have juet snch rights 
88 the Constitution, and the laws made in pursu- 
ance thereof, accord to them, and that no on« 
has the right to deny to them the exercise of 
those rights because, to his distorted vision, their 
exercise may seam unwise or impolitic 

It does nut teach me that monopolies should be 
protected at the expense of labor, but it does 
teach me that the cause of labor may be vastly 
promoted by the judicious exercise of the taxing 
power in favor of public improvements which are 
calculated to develop the country and widen the 
field of labor and production. 

It does not teach me that taxation means plun- 
der of the many for the benefit of the few ; but it 
does teach me that taxation means, in part, the 
power of the Government to call upon the people 
for a portion of th.eir substance to aid in the con- 
struction of works which are needful to the ma- 
terial progress of the country, and to the genera! 
good and prosperity of the people. 

It does not teach me that granting special priv- 
ileges is the main object of legislation, but it does 
teach me that granting them is one of the objects 



of iegiHiation, and that they should be granted 
whenever In the opinion of the Legislature the}' 
are required to promote the general good. 
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SOMK THfNOrt WHICH MV POLITICAL DiCTIOXARY DOES 

NOT TKACH ME. 

It doe« not teach me that it becomes the Chief 
Kx(^cutive of the State, who has approved an Act 
of the Legislature which taxed the county of Plu- 
mas to the amount of nineteen per cent, of all its 
taxable property for the benefit of a visionary 
railroad company, without submitting the propo- 
sition to a vote of the people, to afterwards de- 
nounce legislative bodies as dishonest, corrupt 
an<l tniworthy of the confidence of the people. 

« 

It does not teach me that the Chief Executive 
of the State, who has approved an Act of the 
Legislature which authorized a lottery in viola- 
tion of an express provision of the Constitution 
to the effect that ** No lottery shall be author- 
ized by this State, nor shall the sale of lottery 
tickets be allowed/' ought, with Pecksniffian hy- 
pocrisy, to lecture either judicial or legislative 
bodies upon the sanctity of constitutional com- 
pacts. 

• ■ 
It does not teach me, that, under a Coustitu- 
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tion which dedares that the executive, legislative 
and judicial departments of the Government shall 
be separate and independent, it becomes the 
Chief Executive officer of the State to borrow 
the official robes of the Attorney-General, and in 
the flimsy disguise thus obtained, to enter the 
halls of justice and undertake to influence the 
judgments of the judicial department by the 
weight of his official character. 

It does not teach me that sins of omission are 
less to be condemned than sins of commission ; and 
that it becomes the Chief Executive of the State 
to barter his professed Christianity for German 
votes, by omitting to disapprove an Act of the 
Legislature which repealed a previous Act to en- 
force a proper observance of the Lord*s day. 

And my sense of the fitness of things teaches 
me that as an appropriate finale to such acts, the 
Chief Executive ought to clasp his hands, in the 
attitude of Samson Brass, when the five-pound 
note, which he had himself put there, was discov- 
ered in the hat of Christopher Nubbles, and likje 
him, exclaim, ** And this is the world that turns 
upon its own axis, and has lunar influences, and 
revolutions round heavenly bodies, and various 
games of that sort! This is human natur, isit? 
0, natur, natur T' 
2 
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III. 

*• Due Process of Law." 

While the author of the brief to which this i8 
a reply has abandoned, as already suggested, most 
of his subordinate points, he still insists, as I 
understand him, that the legislation in question 
is repugnant to the clause of the Constitution 
which forbids the taking of life, libert}'' or prop- 
erty ^* without due process of law.'* In relation 
to the construction given to that clause of the 
Constitution in my former brief, at the sixth page 
of his brief, he says: 

'* The elucidation of the force and effect of the clause of 
the Bill of Eights forbidding the deprivation of citizen's 
property without duo process of law, will hardly be con- 
curred in by this Court." 

In support of this proposition, the case of 
Cohen vs. Wright, 22 Cal. 293, is cited. After a 
careful examination of that case, I have been 
unable to discover wherein the construction of 
the clause in question there given differs from 
'mine. I said that the clause in question had no 
application to the exercise of the taxing power, 
btit related to judicial proceedings, and was in- 
tended to secure to the citizen the right of trial 
by jury, according to the course of the common 
law, which is precisely what was said by this 
Court in the case cited, which was as follows: 
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" The lorma ' duo process of la'v ' hivo a distinct legal 
signification, clearly securing to every peraon, whether a 
citizen or not, without distinction of sex or race, a judicial 
trial, according to the established rijea of law, before lie 
can be deprived ot life, liberty or property." (Page 318. j 

Such being the object of this clause, it can 
have DO bearing upon the present question, which 
is purely one of taxation, which has always acted 
by methods of its own, which methods have not 
been judicial, aa I took occasion to show in my 
former brief. As the author of the brief to 
which this is a reply still adheres to his first po- 
Bition, 1 now take occasion to cite a few more 
authorities, which show that Acts of the Legis- 
lature acting under the taxing power, are unaf- 
fected by this clause of the Constitution. 

The Tax Law of Michigan of 1853 provided 
that: " If any person shall refuse or neglect to 
pay the tax imposed on him, the Treasurer shall 
levy the same by distress and sale of goods and 
chattels of said person, or of any goods and chattels 
in Ms possession." * * * "And no claim' of 
property to be made thereto by any other person 
shall be available to prevent a sale." Giving the 
owner of the property sold to pay the tax of 
another a remedy against the person taxed. In 
the case of Sears vs. CottreU (5 Mich. 251) it waa 
argued that this law, so far aa it authorized the 
taking of the property of A to pay B's taxes, if 
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it happened to be in B*s possession, authorized a 
taking ** without due process of law/' The Court 
held that that cla^ise of the Constitution had no 
bearing upon the question. The Court said: 

** The words * due process of law ' mean the lawof the 
land, and are to be so understood in the Constitution. By 
magna charfa it was provided, * no freeman shall be taken, 
or imprisoned, or dispossessed of his free tenements and 
liberties, or outlawed, or banished, or any wise hurt or 
injured, unless by the legal judgment of his peers, or by 
the law of the land.' Lord Coke construed the words 
* law of the land ' to mean due process of law. Hence we 
sometimes find one phraseology used and sometimes the 
other. * * * By * the lawof the land' we understand 
laws that are general in their operation and that affect the 
rights of all alike ; and not a special Act of the Legisla- 
ture passed to affect the rights of an individual against his 
will, and in a way in which the same rights of other per- 
sons are not affected by existing laws. * * * The law 
in question is not one of this class. It was not designed 
or intended to operate on the rights of the plaintiff, or 
any other individual, as such. This is of itself sufficient 
to take it from under this part of the Constitution, how- 
ever obnoxious ii may be to other parts of that instru- 
ment." (Page 354.) 

If a law imposing a tax be considered repug- 
nant to this clause of the Bill of Rights, then for 
the same reason a law authorizing the taking of 
private property, under the power of eminent do^ 
main, must also be repugnant to it. To be con- 
sistent, the author of the brief to which this is 
an answer must go to that extent, which illus- 
trates the absurdity of his position. The truth is 
that this clause of the Bill of Rights has no effect 
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upon the powers of eminent domain or taxation, 
which act by methods and for purposes of their 
own, in no way intended to be regulated by the 
clause in queation. 

In Ervines Appeal, 16 Penn. St. 257, it was held 
that the object of this provision was to secure 
the right to notice to appear and answer, and to a 
remedy in Court before the citizen can be deprived 
of his property, or life, or liberty, taking the 
same view which has been hereinbefore expressed. 
For further definitions of this clause, see 

Wynehamer v. TheFeopk, 13 N. Y. 378. 

Bbke V. -Henderson, 4 Lev. 1. 

Jones v. Perry, 10 Ferg. 59. 

Taylor v. Porter, 4 Hill 140. 

EnAury v. Oonner, 3 Comstock. 511. 

Powers V. Bergen, 2 Selden, 358. 

A full and clear exposition of the historical and 
critical meaning of the words "due process of law," 
as used in the Constitution of the United States, 
will be found in the case of Murray's Lessee et al 
V. Soboken Land and Improvf-ment Co., 18 How. U. 
S. 272. It is there shown conclusively that those 
words have no reference whatever to the steps or 
proceedings which may be taken by Congress for 
the purpose of levying .and collecting taxes, or 
enforcing the claims of the Government against 
its defaulting revenue officers, 'i'hey are designed 
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to secure the benefit of judicial proceedings in all 
cases where, according to the course of the com- 
mon hivv, judicial proceedings were in use before 
mngna charta, and not in castas where by the cus- 
tom and practice of Parliament no such proceed- 
ings were in use, to which ckss of eases the 
imposition and collection of taxes belonged. 
Before magiia charta, and since, taxes have been 
imposed and co'lecteil by the legislative and ex- 
ecutive departments, without the aid or interfer- 
ence of the judicial department. This previous 
and subsequent practice demonstrates that this 
clause of magna charta was not intended to regu- 
late in any sense the nature or exercise of the 
taxing power, but to secure to the subject the 
right to the judgment of his peers whenever, 
according to the course of the common law, his 
life, liberty or property should come in question. 
To accomplish the same object it has been incor- 
porated into American Constitutions, and it sub- 
serves no other. In the opinion recently delivered 
by the Supreme Court of Iowa, which -will be 
found at the close of this brief, it ia said: 

" Duo ppoTOss of law meatia ordinary judicial proceed- 
ings in Court (Royal v. Ellis, 11 Gi)wn 99 ; Ex parte Grace, 
12 id. 2U; Taylor v. Potter, 4 Hill, 140). So that if thia 
clause of the Constitution ia hold to apply to the taxing 
power, then no tax whatever fbr tbo support of the Gov- 
ernment can bo legally levied and collected, except through 
the means of jndieiftl proceedings in the Courta ; whereas 
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it is wall known thut the siivereign power of taxation 
belongs esclimively to the lej^islative department of th» 
(jovernment, iind tliut all taxes are levied and collected 
in pnrsuancii of legislative onu<-tmentB, without the aid ol 
the Courts. This clause has no reference whatever to the- 
taxing power, and where property is taken in the lawful 
exer.dBe of the taxing power it ia not taken without duo 
process of law." 

TV. 

Taxation for Private Use. 

The author of the brief to which this is a re- 
ply, charges rae with ambiguity in admitting that 
taxation can be resorted to for public purposes 
only, for the sake of the argument, but denying 
the abstract proposition. I admitted for the sake 
of the argument, that the power of taxation could 
not be exercised for a private purpose, but as an 
abstract proposition I could not admit that such 
was the case, for the daily practice of govern- 
ments is to the contrary. It was wholly un- 
necessary, for the purposes of this case, to inquire 
how far the power of taxation can be exercised 
for private purposes, that is to say, purposes not 
of a governmental character, and I was content 
therefore with a simple reservation of the ques- 
tion. I now refer to the matter for the purpose 
of removing any ambiguity that may be involved 
in the admission by explaining ray meaning. 
The private purposes for which the power of tax- 
ation may be exercised are such as spring from 



.11'. — ^. :'• ja ■'. ' :, • -"i.aira'.i- i^-'J -'"•^ 
; :• 1 " -: '-/r-i:.- ;i ..• - Lt.uh::'— in ':.»lzjZ in 
*•*. * «. • " ' v*i • 1 '.:.- • : -m.-i .•: 'li* i«'»:«r it»* 

tr.*^ l.v: r-r"": "-t*. *:■- i-^ir' iT»i : lji" a^i the 

iv.r':i* •r:•r^:^r• r^<.:T'rei :•; ti-^ M^iri'irr br -the 

to ^x^z:l^ :L*r ^ixi-z r*-'^-' ^ 'i^rbalf of such 

no^ihi- •r:ciiruj..l-r '.f a:: -rx^r::'^ •>: thr taxing 
prr.r^r for h p -irnrlj private p'lrf'-^i-r is foua«i in the 
I'.'gi-lation of ihi^ St.-tiir. where a stipend of three 
thoui^and dollars per annum ha? t»een granted to 
John A, Sutter. Said the Supreme Court of Wis- 
consin, in the case of BrrpJhftid vs. The City of 
MihravhA. 19 Wis. 602: "It is not denied that 
claitn.s founded in equity and justice, in the larg- 
est Hcn.se of those terms, or in gratitude or char 
ity, will support a tax. Such is the language of 
the authorities." See also Booth, vs. Woodbury^ 
82 (>'onn. 128. 



17 

V. 

Stake Decisis. 

On his forty -fourth page, the author of the 
brief to which this is an answer, under the head- 
ing of ** Policy^'' charges me with stating facts 
dehors the record in stating as I did that it had 
been estimated that $3,000,000 of bonds had been 
issued in this State under legislation of this char- 
acter, and had passed into the hands of private 
parties who had purchased them upon the faith 
of the decisions of this Court that the statutes 
under which they had been issued were valid. 

In the discussion of a question of stare decisis^ 
I believe it is not unusual to refer to matters 
which constitiite a part of the legislative and 
judicial history of the State, without -affording 
any occasion to an adversary to charge one with 
stating facts dehors the record. The statutes by 
virtue of which these bonds have been issued are 
public statutes of which this Court will take 
judicial notice; and its awn records show that 
such bonds have been issued to a large amount. 
So far, therefore, from being convinced that 1 
have transgressed the boundaries of forensic de- 
bate, I am induced by what counsel has said to 
refer to the matter again, and call the attention 
of the Court to the amount of bonds which the 
Legislature has granted the right to issue, and the 
3 
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amount which has been actually issued, according 
to information in my possession. The cursory 
examination which I have been able to make of 
the statutes since 1857, has resulted as follows: 

Amount 

Yuba county $200,000 Statutes 

Sutter county 50 000 

Solano county./. 200,000 

Yolo county 50,000 

San Mateo county 100,000 " 

San Francisco county... 610,000 

Santa Clara county 200,000 '< 

Placer county 100 000 

Santa Clara county 200 000 

San Mateo county 100,000 

San Francisco county... 300,000 

Los Angeles city 50,000 

Los Angeles county 100 OOU ** 

San Joaquin county 250,000 ** 

Placerville (city) 100,000 

San Joaquin county 100,000 ** 

El Dorado county 200.000 " 

Placer county 250,000 

Santa Clara rounty 150 000 *' 

Stanislaus county 25,000 ** 

Alameda county 220,000 

San Francisco county.. 1,000, 000 *' 

Sacramento county 800,000 " 

Calaveras county 50,000 '* 

Tuolumne county 50,(00 •<* 

El Dorado county 100,000 . ** 

Calaveras county 50,000 

Napa county (say) 70.000 

Stanislaus county.. 25,000 " 

Yuba county 65,000 

Yolo county 100,000 

Los Angeleb county. . . . 150, COO 

Los Angeles city 75.(00 

Plumas county..!! 230,000 

Sutter county 50. COO '< ^ 

San Joaquin count}^ 200.000 

Stockton (city) . 300,000 

San Francisco 1.000 000 *' 

Total ^6,360,0C0 
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P 

Under the foregoing statutes it is known that 
bonds have been aotually issued as follows: 

Yuba county : $2G5,CO0 

Solano couhtv 200,000 

San Mateo county 1CO,(jOJ * 

San Fnmcisco cotirjty 950,000 

S.inta Clara county 35D,00i) 

Auburn (town) 50,000 

Los An^oles county 150,000 

San Joaquin count}' 250,0?0 

Placervillo (city) 100,000 

El Dorado county 30J,000 

Placer county.*. 250,000 

Sacramenlo county 300,000 



Total $3 265,000 

In addition, a large amount has been issued by 
Napa county to the Napa Valley Railroad Com- 
pany, but the precise amount is not known. How 
many more have been issued is unknown. In 
addition to the amount abova specified, the State 
has assumed the interest on $1 ,500,000 for twenty 
years, amounting in the aggregate to more than 
$2,000,000. Some of these b(mds were issued as 
donations, and some in payment of subscriptions 
for btock. 

The author of the brief to which this is a 
reply, assures the Court that not one-sixth of 
these bonds would be affected by a decision 
against the validity of this legislation; that they 
are held by non-residents, who could collect them 
notwithstanding the decision of this Court against 
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their validity, under the rule in Gdpcke v. Duhiqae^ 
1 Wallace, 175. 

The decision in that case is clearly untenable, 
and there is every reason to believe that it will 
not be adhered to in the future (see dissenting 
opinion of. Mr. Justice Miller). But concede 
that it is law, and will remain so, the bond- 
holders in this case will undoubtedly share the 
fate of the bondholders in that case, who for 
seven years have been engaged in a fruitless effort 
to collect their bonds. For an account of the 
present condition of their case, see American Law 
Review for October, 1870, page 170. A condi- 
tion of affairs amounting almost to insurrection 
now exists in Iowa growing out of the judicial 
conflict between the Federal and State Courts. 

In this connection it is worthy of notice that 
all of the foregoihtj; legislation which was enacted 
at the last two sessions of the Legislature received 
the approval . of the present Executive of the 
State, notwithstanding some of it was the most on- 
erous and impolitic of all our legislation upon this 
subject; as, for example, the Act in relation to 
Plumas county, which, without submitting the prop- 
osition to a vote of the pmple, imperatively imposed 
upon the people of that county a burden equal to 
nineteen per cent, of all their taxable property, 
and further provided that the Supervisors, and 
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every other county officer charged with duties un- 
der the Act, should be deemed guilty of misde- 
meanor if they should willfully fail. neglect or refuse 
to perform any of said duties, and upon conviction 
thereof should be punished by a fine of five hun- 
dred dollars and be removed from office, and 
should, in addition to these penalties, be liable 
for all damages sustained by any person by reason 
of such failure or neglect. That such legislation 
should have received the sanction of the Execu- 
tive is not, perhaps, surprising; but it is s^ur- 
prising that after having given his official sanction 
to siich legislation, he sliould afterwards, through 
the public press, denounce it, not as unwise and 
impolitic merely, but as obviously unconstitu- 
tional. And it is still more surprising that he 
should have participated as leading counseLin a ju- 
dicial contest involving its validity. -Such a course, 
it is believed, is without a parallel in history, cer- 
tainly in American history, and ever}^ one. who be- 
lieves in the perfect independence of the three de- 
partiTjents of the Government, must forever regret 
this attempt upon the part of the Executive to con- 
trol the other departments in the exercise of thdr 
appropriate functions. That he is a lawyer of great 
ability, zeal and industry, the briefs filed in this 
case, over the official signature of t!ie Attorney- 
General, attest. But his ability, zeal and indus- 
tr}'' cannot be accepted as a justification of the 
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course which he has pursued. On the con- 
trary, the greater the ability, the greater will 
be the mischief wiiich may result from such 
practices. But I liave not referred to this 
matter for the purpose of calling attention to 
his course as being a breach of official propriety, 
but for the purposes of fair and legitimate argu- 
ment. I have a right, as a matter of argument, 
to appeal from Philip drunk to Philip sober. As 
a matter of argument I have a right to strip my 
adversary of his flimsy disguise, and submit, 
whether the opinions of the author of the brief to 
which this is a reply, as counsel, are more likely 
to be conscientious and sound, than the opinions 
of the same person as Governor, acting under a 
full sense of all the responsibilities of his lofty 
position, and* all the solemnities of an oath to 
siipport the Constitution and faithfully perform 
all the duties of his office. When official charac- 
ter is thrown into the scales to give weight to an 
argument, I have a right to inspect it — to weigh 
it in my own scales — to ascertain whether it all 
belongs to the bowl into which it has been cast — 
and whether upon dissection it may not turn out 
that half or more. ought to be thrown into the op- 
posite bowl. For that purpose — not for personal 
reasons — I have referred to the inconsistencies in 
which the author of the brief to which this is a 
reply, has involved himself. That they justl}^ 
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detract from the force of what he has now to say 
in this case, I think no one will deny. 

Having disposed of the varions irfelevant mat- 
ters which the author of the brief to which this 
is a reply has thought proper to introduce into 
this discussion, as well as the subordinate points 
of his argument, I w^U now notice what he has 
t6 say in relation to the vital questions upon 
which the decision of this case must depend. 

VI- 

Public Use a Political Question. 

I do not propose to do more, under this head, 
than to call the attention of the Court to some 
authorities not cited in mv former brief. I desire 
to premise, however, that when I say it rests with 
the Legislature to determine what are public uses 
in behalf of which the powers of eminent do- 
main and taxation may be exercised, I do not de- 
sire to be understood as holding that under the 
theory of our Government the Legislature in this 
respect possesses the absolute power of the' 
English Parliament. I may admit, without de- 
tracting from the force of the argument, that the 
Legislature has no power to declare that to be a 
public burden which by the common consent of 
mankind is not. But this doctrine rests upon the 
same ground upon which philosophers, rather 
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than jurists, base the doctrine that no Legis- 
lature, not even the Parliament of England, has 
power to pass an act which contravenes natural 
justice or the laws of God. Such questions, 
however, belong to the department of the moralist 
rather than that of the jurist. The\^ are wholly 
speculative and never arise in practice. There is 
no more reason to apprehend that the Legislature 
will declare that to be a public burden, which by 
the common consent of mankind is not a public 
burden, than that it will pass a law in violation of 
natural justice or of the laws of God, which it is 
believed has never occurred in American histor3\ 
Hence, humanly, or judicially, speaking, we say 
the Leojislature is the judge of what are proper 
public burdens, in the absence of any clear or 
explicit constitutional restriction. Theoretically it 
may be claimed that it is possible for the Legis- 
lature to declare that to be a public use which by 
common consent is a private use, and that in such 
a case the judicial department would have the 
power to annul the declaration of the Legislature 
by its own declaration to the contrary. Such 
power, however, would not be recognized for a 
moment in English Courts, eilher in theory or 
practice, and while it may be asserted in theory 
by American Courts, yet in practice no occasion 
ever arises for its application, and for all the pur- 
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poses of forensic discussion it should be put 
aside as a false quantity. 

I am willing to accept the following language 
of Judge Cooley, as commentator , as furnishing the 
true rule upon this subject : 

** Taxes should only be levied for those purposes which 
properly constitute a pul»lie burden. But what is for the 
]iublic goo<l, and what are public purposes, and what does 
properly constitute a public burden, are questions which 
the Legislature must decide upon its own jud<^incnt, and 
in respect to which it is vested with a large discretion — 

y which canncjt be controlled by the Courts, except perhaps 

where its action is clearly evasive, and where, under pre- 
tense of lawful authority, it has assumed to exercise one 
that is unlawful. Where the power which is exercised is 
legislative in its character, the Courts can enforce only 
those limitations which the Constitution imposes, and not 
those implied restrictions which, resting in theory only, the 
people have been satisfied to leave to the judgment, pa- 

y triotism, and serise of justice of their representatives." 

("Constitutional Limitations, p. 129.) 

It will be observed that Judge Cooley here ad- 
mits that the implied limitations of the Constitu- 
tion, about which so much has been said in the 
course of this discussion, cannot be enforced by 
the Courts, which is an admission that for all 
practical purposes tlie discretion of the Legisla- 
ture has no limit save in its own judgment. 

At page 488, he further says, upon the same 
subject : 

** It must always be conceded that the proper authority 
to determine what should and what should not properly- 

4 
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constitute a public burden is tlie le;^islati/e dep:irtment of 
the State. * * * And in determining this question, the 
Legislature cannot he held to any narrow or technical rule. * 
* * There will therefore be necessary expenditures, and 
expenditures which rest upon considerations of policy 
alone; and in regard to one as much as the other, the de- 
cision of that department to which alone questions of 
State policy are addressed, must be accepted as conclu- 
sive." 

In keeping with this rule, the Supreme Court 
of Pennsylvania has said : 

'* The exercise of the taxing power by ihe Legislature 
must become wanton and unjust — be so grossly perverted 
as to lose the character of a legislative function — before 
the judiciary will feel themselves entitled to interpose on 
constitutional grounds. To arrest the legislation of a free 
people, especially in reference to burthens self-imposed for 
the common good, is to restrain the j)0|)ular sovereignty', 
and should have clear warrant in the letter (»f the fimda* 
mental law," (Schenleyv, Alleghany, 25 Tenn. St. R., 130 ) 

So has said the Supreme Court of Kentucky: 

" A tax law must be considered valid unless it be for a 
purpose in which the community taxed has palpably no 
interest; where it is apparent that a burden is imposed 
for the benefit of others, and where it would bo so pro- 
nounced at first blush/' (^Cheney v. Hooser, 9 B. Monroe, 
345.) 

Let political philosophers, or even commenta- 
tors upon the law, if they v^ill, speculate in their 
closets as to what the Judiciary might, could, 
would, or should do in the event the Legislature 
might, could, would, or should do something 
which it never has done and which there is no 
reason to apprehend it ever will do. Such spec- 
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Illations are visionary and of no practical use to 
the Judge upon the bench or the advocate at the 
bar. Time spent upon their consideration is as 
much wasted as it would be if consumed in con- 
sidering whether Archimedes could have moved 
the Earth with his lever if he could only have 
found a place for his fulcrum. The Judge deals 
with things as they exist and not with abstrac- 
tions. For all the purposes of judicial action he 
must consider the Legislature as having the right 
to use the taxing power according to its own 
judgment and discretion'where there is no plain 
or palpable constitutional restriction. The rule 
by which he is guided has been thus declared by 
Chief Justice Marshall: 

'* This vital power may be abused ; but the interest, 
wisdom, and justice of the representative body and its 
relations with its constituents, furnish the only security 
against unjust and excessive taxation, as well as against un- 
wise legislation generally. '* (4 Peters, 468.) 

vn. 

Railroads Public Uses. 

The author of the brief to which this is a re- 
ply, undertakes to show that railroads are private 
enterprises and not public improvements, by de- 
fining public and private corporations. At page 
nine he defines them thus: 

^* A private corporation is an association formed by 
private citizens for the purpose of deriving pecuniary 
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profit from the tranRaction of any specified business, or 
for charitable, moral, or religious objects. 

"A public corporation has for its object the government 
of some portion of the State,** adding — "sosay the books, 
without any conflict.** 

• 

With the first I find no fault. The second was 
adopted at a time when a large class of corpora- 
tions, now familiar to all, was wholly unknown. 
It was adopted at an age when Governments ex- 
ercised their sovereign powers by their immediate 
or political agents, and did not delegate them to 
private individuals or corporations — at a time 
when the world traveled in post-carriages or 
stage coaches, and commerce transported her 
commodities in slow-moving vans. Since then 

discovery and invention have added to the wants 
of mankind as well as supplied them. Since 

then science has placed her hands upon the ele- 
ments and felt their power — invention has put 
them in harness and subjected them to the domin- 
ion of mankind. A complete revolution has 
taken place in the modes of travel and transport- 
ation, and the change thus effected has become 
indispensable to the necessities and conveniences 
of mankind. We cannot now go back to stage 
coaches and prairie schooners or pack-mules. 
The world cannot dispense with railroad corpora- 
tions if it would. They must have a place in 
legal definition. They differ from all which have 
come before them. They possess distinctive 
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features, and do not fall wholly within the defini- 
tion of either public or private corporations, as 
such corporations existed at the time of their 
coming. On the contrary, they possessed the 
distinctive qualities of each. The object of their 
creation was two-fold — private advantage and the 
performance of a governmental duty or the ex- 
ercise* of a governmental power — in respect to 
the former the}'' were essentially private, but in 
respect to the latter they were as essentially pub- 
lic, for they took the place of the government, in 
respect to one of its most onerous and clearly 
defined duties and obligations. If the object of 
definition be to distinguish the thing defined fiom 
every other thing, it is obvious that this object 
will not be accomplished by calling such corpora- 
tions either public or private, for they are Janus 
faced, and look both to public and to private in- 
terests. Hence from their first creation to the 
present time, they have been characterised, both 
in legislative and judicial parlance, as quasi jmblic 
— quasi private. This appellation is not of modern 
date, as suggested by the other side; it is as old 
as the corporations to which it has been applied. 
It was not adopted, as suggested by the other 
side, to please the fancy of certain modern jur- 
ists, who wish to convert private into public cor- 
porations, that a ready way may be opened to the 
pockets of the tax-payer, but to give a fit and ap- 
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propriate designation to that which was new and 
unlike all that had gone before. 

The diflf'erence between a railroad corporation 
and a private corporation was well described by 
the Supreme Court of Michigan more than 
eighteen years ago. Contrast wdiat that Court 
then said, with what, speaking by the mouth of 
Judge Cooley, it has recently said, and the fallacy 
of its later utterances will become apparent to 
the dullest comprehension. 

. '* The object of strictly private corporations is to aggre- 
gate the capital, the talents, and the skill of individuals, 
to foster industry and encourage the arts. Private ad- 
vantage is the ultimate as well as the immediate object of 
their creation, and such as results to the public is in- 
cidental, growing out of the general benefits acquired by 
the application of combined capital, skill, and talent, to 
the pursuits of commerce and of trade, and the necessi- 
ties and conveniences of the community. But the object 
and origin of that class of corporations represented by the 
DefeniJants in this case, and tnnich might with far more pro- 
priety be styled public than private corporations, are of an 
altogether different nature and character. Their very 
existence is based upon the delegation to them of the sov- 
ereign power to take private property for public use, and 
upon the continual exercise of that })ower in the use of 
the property for the purfioses for which it was condemned. 
They are the means employed to carry into execution a given 
power. That private property can be taken by the Gov- 
ernment from one and bestowed upon another for private 
use, will not for a moment be contended, and these cor- 
porations can only' be sustained upon the assumption that 
the powers delegated are to a. public agent to work out a public 
use. To say, as has been too often carelessl}" said, that the 
acts done by these corporations are done wnth a view to 
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their own inlcresta, from which an ineiiJenUil benefit 
springs to the publics is to admit their private character 
and the private use of the propert}' condemned to tiieir 
use. But it is obvious that the object which def ermines the 
character of a corporation is that desi'jhaied by the Legisla- 
ture^ rather than that sought by the company. If the object 
be primarily tiio private interests of its members, although 
an incidental benefit ma}' accrue to the Gr)vernment 
therefrom, then the corporation is private; but if that ob- 
ject be the public interest, to be secured by the exercise of 
powers delegattd for that purpose, which would otherwise 
repose in the State, then, although private interests may 
be incidental I}' promoted, the corporation is in its nature 
public. It is essentially the trustee of the Government for 
the promotion of the objects desired — a mere agent to 
which authority is delegated to work out the public intirest 
through the means provided by Government for that pur- 
pose, and broadly distinguishable from one created for the 
attainment of no public end, and from which no benefit 
accrues to the community, except such as results inci- 
dentally, and not necessarily, froni its operation. In the 
creation of these corporations, ^w^^^c duties and public in-* 
terests are involved, and the discharge of those duties and 
the attainment of those interests are ihi} primary objects 
to be worked out through the powers delegated to them. 
To secure these, the right of pre-eminent sovereignty is 
exercised by the condemnation of lands to their use, a 
right which can never be exercised for private purposes. 

** How then can they be regarded as private associa- 
tions, from the acts of which an incidental benefit only 
springs to the public ? It argues nothing that compensa- 
tion is required to be made for property taken before it 
can*be used, for this is made by the Constitution a condi- 
tion to the exercise of this right by the Government itself, 
and the delegation of the power necessarily carries the 
incident with it. Nor can it be said that the propert}', 
when taken, is not used by the public, but by the corpo- 
rators, for their own profit and advantage. It is unques- 
tionably true that these enterprises may be, and probably 
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alwa^'S are, undertaken with a view to private emolument 
on the part of the corporators ; but it is none the less true 
that the object of the Goverinnont in creating them is 
public utility and that private benefit^ instead of being the 
occasion of the grant, is but the reward springing from the 
service. 

** If this is not the correct view, then we confess we are 
unable to find any authority in the Government to accom- 
plish any work of public utility through any private me- 
dium, or by delegated authority. 

'*Yet all past history tells us that governments have 
more frequentFy effected these purposes through the aid of 
companies and corporations than by their immediate 
agents, and all experience tells us that this is the most 
■ wise and economical method of securing these improve- 
ments. The grant to the corporation is in no essential 
particular different from the employment of commissioners or 
agents. The difference is in degree rather than in princi- 
ple, in compensation rather than in power. The fact that 
the company receives the toll or compensation for the 
transportation of persons and property over the road is 
'conceived to be a reason, and in fact the prominent rea- 
son, why these associations should be considered as private 
corporations ; but the purpose designed by the Government in 
the construction of these roads'is the use of the public, the 
expeditious communication and transit from point to pointy and 
not revenue. 

" It would not be contended for a moment that private 
property would be taken to be used for the latter purpose. 
The appropriation of the tolls, therefore, can be regarded 
only as compensation, and affords no basis upoh which to 
Construct an argument respecting the character of the 
company, or the validity of the charter. It is true, also, 
that the mode of conveyance and of travel is different 
upon this road from that upon turnpikes and conimon 
highways, but this difference springs from the character 
and construction of the road, and the vehicle employed, 
and not in the use designed. The one is equally intended, 
however, to open good and easy communication with the 
other; and so far as travel and the transportation of prop- 
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crty is concerned, the public have the same rights in the one 
case as in the other, with this difference, the means em- 
ployed arc varied with the mode of travel. The fact that 
upon railroads individuals do not travel or transport prop- 
erty in their own vehicles, furnishes no argument in this 
particular, ft om the fact that the nature of the road, as 
well as tiie personal safety of individuals, renders it im- 
possible that they should do so. If the right existed it 
would not be exercised. Public security requires that the 
'mode of travel and the means employed should be Hmited 
within and subject to the control of the company, and the 
Legislature would have but indifferently secured the pub- 
lic interest in extending the privilege to all." {Swan v. 
Williams] 2 Mich. 427.) 

• 

I have quoted at length from this case because 
it seems to me to present fully, and in a very 
clear and forcible manner, the reasons why rail- 
road corporations • have hitherto been considered 
by legislative and judicial bodies to be more of a 
public than private character, and, also, a com- 
plete refutation of all the arguments which have 
been con^monly used to establish a contrary doc- 
trine. 'To my mind, the logic of Chief Justice 
Martin, by whom the opinion was delivered, seems 
unanswerable. Contrast it with the later utter- 
ances of the same tribunal, by the mouth of 
Judge Cooley, and the latter dwindle down to 
the baldest sophistry. 

(a) 

Neither Judge Cooley, nor the author of the 

brief to which this is a reply, questions the power 
5 
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of the Government to delegate the power of emi- 
nent domain lo railroad corporations. They ap- 
preciate the fact that without the power such cor- 
porations could not exist — could not accomplish 
the objects of their creation. 

Now if either of those gentlemen should be 
aflked why municipal corporations are classed as' 
public corporations, he would undoubtedly re- 
ply, because they are endowed by the Legisla- 
ture with a portion of the sovereign powers of 
the folate to be exercised in a given locality and 
for certain specified objects. Nor would either 
of them insist that their public character depends 
upon the extent or magnitude of the powers del- 
egated to them. They would both agree that 
the city of Placerville is as much a public corpo* 
ration as the city of San Francisco, notwithstand* 
ing the latter is endowed with much more of the 
Bovorolgnty of the Statfe than the former.^ Upon 
what principle then can a public character be de- 
nied to railroad corporations? The same test of* 
character is found in their case, for they are en-. 
(1()W(»(1 by the Legislature with a part of the sov- 
ereignty of the State — the power of eminent do- 
main, whi(!h, like municipal corporations, they 
UHO and can use only as the agents or trustees of 
the Htute. 

In this connection I desire to refer again to the 
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case of Osborn v. The United States Bank (9 Whea- 
ton, 860). The sole question was whether the 
corporation known as the United States Bank 
was a public or private corporation. It had been 
created by Congress for the purpose of effecting 
the fiscal operations of the National Government 
- — a public purpose. Yet four-fifths of its capital 
stock was private property, and it was engaged in 
a private banking business from which individual 
profit was derived. Two propositions were de- 
cided — that Congress had no power to create 
private corporations, the Federal Government being 
a government of delegated powers, and the power 
to create private corporations not being among 
the powers delegated; but that Congress had the 
power to create corporations as instrumentalities 
by which to carry out a delegated power; and 
that such corporations were to be classed 2is public 
corporations. Now, if the Bank of the United 
States, as was decided in that case, was a public 
corporation, because Congress had created it as a 
public agent to carry into effect the powers of the 
Federal Government in relation to its public rev- 
enues, by what logic can it be made to appear 
that railroad corporations which are endowed with 
sovereign power, in its most pre-eminent form, 
for the purpose of enabling them to act as the 
agent of the State in performing one of its most 

onerous duties, are not also to be classed 2iS public 
corporations ? 
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Again: the Union Pacific Railroad Company 

Was incorporated by Congress for the purpose of 
consfructing a raih^oad that might be kept at the 

service of the National Government for postal 
and military purposes. Suppose the question 
should come before the Supreme Court of the 
United States whether the Union Pacific Railroad 
Company is a private or public corporation. 
There can be no doubt as to what the decision 
would be. The language would be: "' Congress 
has no power to create private corporations, for 
no such power has been delegated to the Federal 
Government; but Congress has power to create 
corporations for the purpose of carr3^ing into 
eflFect any of the powers which have been dele- 
gated to the Federal Government. Among the 
powers which have been delegated to the Federal 
Government is the power to build roads for postal 
and military purposes, which is a public, national 
object. Congress has created the Union Pacific 
Railroad Company as £i public agent to build a rail- 
road for postal and military purposes. It is 
therefore a public corporation, notwithstanding 
all its capital stock is owned by private individ- 
uals, and the road is operated for their private 
profit as well as to subserve the postal and mil- 
itary purposes of the General Government." 

This logic is of equal force when applied to 
railroad corporations created bj^ State Legisla- 
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tares, for they too are created to enable the State 
Governments to^ carry into effect the powers 
which they possess in reUition to roads and high- 
ways, which are works of equal public utility and 
in greater and more pressing. demand. 

Why the author of the brief to which this is a 
reply, should have cited tlie case of Hammet 
vs. Philadelphia as authority upon the question 
whether railroad corporations are purely private 
or quasi public, I have been wholly unable to per- 
ceive, and I think no one can discern its perti- 
nence except one wliose legal acumen is adequate 
to the task of amending the Federal Constitution 
without changing it. It does not deal with the 
question in the remotest degree, and does not, as 
stated, overrule the Sharpless case. That case has 
never been overruled by any Court in the State 
of Pennsylvania. Its effect has been abrogated 
by a constitutional amendment. The statement 
*^ that Judge Sharswood has declared the Sharp- 
less case to be no longer authority." ilhistrates 
the candor (?) of its author, when we turn to the 
case and find that Judge Sharswood did so for the 
reason that it had been abrogated hj a constitutional 
amendinent, and for no other. 

The case was not decided last July^ as stated, 
but was decided some time prior to July, 18G9, 
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for I find it published in the American Law Heg- 
isifer for July, 1869. The question involved was 
whether the lot owners on Broad street, in the 
City of Philadelphia, could be assessed for paving 
the street with an expensive wooden pavement 
authorized, not because the street required a new 
pavement for the ordinary purposes of travel or 
use as a highway, but for the sake of making it, 
in the language of the Court, **a great public 
drive — a pleasure ground — along which elegant 
equipages may disport of an afternoon." The 
preamble of the Act, which authorized the im- 
provement, recited that it was *^ for the uses and 
purposes of the public, and the benefits and ad- 
vantages which will enure to them by making 
and forever maintaining Broad street, in the 
City of Philadelphia, for its entire length as 
the same is now opened, or may liereafter be 
opened, the principal avenue of [said city^ It 
was held, in eflect, that an avenue of that 
character, and for such an object, was not local 
in its benefits, but, like a park, was general in its 
benefits -Jem^ 80 declared in the' Act itself — and 
could not therefore be considered as a mere local 
improvement to be made at the expense of the 
owners of lands bordering upon the street,- but 
an improvement general in it's benefits to the 
whole city# and therefore to be paid for by gen- 
eral city taxation. The case is obviousl}^ not in 
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point, and adds no weight to the argument in 
support of which it has been cited. No one will 
contend that the power of local taxation for local 
improvements, founded as it is on local benefit, 
could be exercised upon the owners of lands 
which border upon it for the creation and main- • 
tainance of Central Park in tlie city of New 
York, intended, as it is, for the use of the entire 
city as a pleasure ground, or place of resort for 
healthful amusement and recreation. The im- 
provement of Broad street, in the manner pro- 
posed, had the same object in view, hy express 
legislative designation^ and the attempt to cast the 
burden of the improvement solely upon the own- 
ers of lots upon the street, instead of the tax-pay- 
ers at large, was, as the Court consicjered, an 
abuse of the power of local taxation palpable upon 
the face of the statute, and for that reason, and 
that only, the Court held the statute to be void. 
In view of the ground upon which the decision 
is piit, the case cannot be considered as asserting 
the power of the judiciary to review and over- 
throw the judgment of the Legislature upon a 
question of benefit in relation to a local improve- 
ment. But if it is to be so considered, it is suffi- 
cient to say that it is opposed to every other case 
upon the same subject. 

i.c) 
For the purpose of showing that railroads are 
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not so far public objects as to justify tiie exercise 
of the taxing power to ai<l their conslruction, 
when being built by corporations, tlie author of 
the brief to wliicli this is a reply, reiterates his 
former argument, founded upon what he consid- 
ered analogous cases. The argument is tha't ho- 
tels, hacks, stage coaches, drays, etc , subserve a 
public purpose as well as railroads, and that, it 
being conceded tliat taxation cannot be resorted 
to for the purpose of aiding the former, it cannot 
be resorted to for the purpose of aiding the latter. 

For the purposes of the argument, an analogy 
is assumed where none exists. Analogical reason- 
ing is the most uncertain and unsatisfactory of 
all, and if the supposed parallel existed, llie argu- 
ment would be entitled to little weight, liut no 
parallel can be drawn between railroad corpora- 
tions and the proprietors of hotels, etc. It may 
be conceded that both accommodate a public 
want, but the wants supplied are in no respects 
alike. The opening of hotels, t!ie running of 
stage coaches, hacks, drays, etc., have never been 
considered as being incumbent upon (roveni- 
ments. Governments have never undertalcen to 
keep hotel, run stage coaches, etc., and it never 
has been considered that there was any moral or 
legal obligation resting upon them to do so. But 
tlie duty of opening of highways, canals, and 
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other like improvements for the accommodation 
of travel and commerce, has always been consid- 
ered" most binding upon all Governments. So in 
this respect the parallel wholly fails. 

Again. The power of eminent tdoitiain has 
never been vested in hotel keepers, stage coach 
proprietors, hackmen, nor draymen; nor has it 
been supposed .that there was any reason or ne- 
cessity why it should be. But the power of emi- 
nent domain has, from the commencement, been 
vested in railroad corporations, and it is acknowl- 
edged by all that they cannot exist without it. 
'So the supposed parallel again fails. 

Again: The Legislature has never undertaken 
to regulate hotel charges, or stage coach fares, and 
while hackmen and draymen are limited in their 
charges by municipal governments, it is done as 
a police regulation. But from the commence- 
ment. Legislatures have regulated fares and 
freights upon railroads. So the supposed paral- 
lel again fails. It therefore fails in every partic- 
ular which can serve as a test of the question 
under consideration. For a complete answer to 
this kind of logic, see the dissenting opinion of 
Judge Graves in the Michigan' case. {American 
Law Review, October, 1870, p. 138. 

■ (d) 

III my former brief I referred to the acknow- 
6 
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ledged power of the Legislature to regulate fares 
and freights, as an evidence of the public char- 
acter of railroad corporations. The only answer 
attempted is that this is one of the conditions 
upon which the right to be a railroad corporation 
is granted, and because the public welfare re- 
quires the exercise of this control by the sover- 
eign. Instead of this being an answer to tlie 
argument founded upon the regulation of fares 
and freights by the Legislature, it is but a re- 
statement of that argument in a diflerent form. 
for the question still remains— why is such a con- 
dition imposed? and why does the sovereign 
reserve and exercise the right of regulating fares 
and freights ? If railroad corporations are purely 
private corporations, that is to say, stand with 
respect to the Government upon the same level 
with trading, mining, manufacturing and other 
like corporations, why is it no such power has ever 
been exercised in respect to the latter ? There can 
be but one explanation of this difference, and that 
is that the latter corporations possess none of the 
powers of sovereignty; they in no respect act as 
the agents of the sovereign; they perform none 
of the duties, discharge none of the obligations 
of the sovereign to the people, and hence the 
sovereign has no more power to annex such con- 
ditions to their corporate being than it has to 
impose them upon an individual engaged in the 
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same business; while on the other hand railroad 
corp(ti'ations are engaged in the performance of a 
duty or obligation resting upon the Government, 
which, by common consent, cannot be performed • 
except by the exercise of sovereign power, of 
which the}^ are accordingly made the trustees. 
The fact that they are the agents or trustees of the 
Government distinguishes them from mere 
trading, manufacturing and mining corporations, 
and constitutes the sole ground upon which the 
right of the Government to regulate their fares 
and freights is, or can be, rationally based. 



(0 



The fallacy that raihx)ads conducted and ope- 
rated by the Government are public improve- 
ments, but raih-oads constructed and operated by 
individuals or corporations are private enterprises, 
is again repeated. This fallacy is so transparent*^ 
th-it it need hardly be. noticed. That the use to 
which a tiling is applied must be the test of its 
cliaracter — as public or private — and not the 
ageiicijhy \w\\\(t\\ it is applied, would seem to be 
too plain for argument. 



The last decision of the Supreme Court of 
Iowa upon the question involved in this case, will 
be found annexed to this brief. It has been 
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printed from a certified copy which was ordered 
for the purposes of my former brief, but faifed to 
reach here in time. 



S. W. SANDERSON, 



For the S. P- R. R. Co- 
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RAILROAD TAX LAW. 



Opinion of the Supreme Court upon the Constitution* 
ality of the Railroad Tax Laid. 



J. B* STEWART, 

Appellant, 

vs. 

THE BOAED OF SUPERVISORS 
OF POLK COV^'i!Y , Appellees. 

Appeal from the Order of the Judge of Polk District Court. 

STATEMENT OF THE CASE* 

Petition in equity, by the plaintiff, a property owner, 
against the Board of Supervisors of Polk county, for an 
injunction to restrain the levy of a tax voted by the qual- 
ified electors of Des Moines and Leo townships respec- 
tively, in said county, under an act of the General Assem- 
bly, approved April 12th, 1870, entitled "An Act to enable 
townships, incorporated towns and cities to aid in the con* 
Btruction of railroads." 

The petition was presented to the Judge of the District 
Court — Hon* II. W. Maxwcll-^in vacation. The defend- 
ants appeared and filed an answer, and on a hearing the 
injunction was refused, from which refusal the plaintiff 
appeals. 

Bancroft & Hatch, for Appellant. 
Polk & Hubbell, for Appellee. 
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OPINION. 

Miller, J — The case before us raises the question of the 
validity of Chapter 102, of the laws of the Thirteenth 
General Assembly, granting local aid to railroads. 

No question of superior importance and gravity is ever 
presented to the Courts for adjudication than one involving 
the validity of an act of the legislative department of tho 
Government, and none demands more careful examination 
and serious consideration in its determination. 

This is peculiarly true in this case, inasmuch as an act 
of like character to the one under consideration, was held 
void by a majority of this Court in Ilanson et al. vs. Yer- 
non, ot a!., Juno term, 1839; and that a subsequent Gen- 
eral Assembly, by the passage of the act of April, 1870, 
re-asserted the power denied them in that case. 

If this case but involved a second time the validity of 
the act of 1868, annulled by this Court in the case referred 
to, we might regard the question as to that act settled by 
that case; but as the General Assembly has re-asserted its 
authority and re-enacted the law with important modifi- 
cations, wo have treated the question as still an open one, 
and have given it as full and careful examination and con. 
siderution as we are capable of 

The first section of tho act declares *' that it shall be 
lawful for any township, inttorporated town, or city, to aid 
in the construction of any projected railroad in this State, 
as hereinafter provided/' 

*' Section 2. Whenever a petition shall be presented to 
the council or trustees of any incorporated township, city 
or trustee of any township, signed by one-third of the res- 
ident taxpayers of such township, city or town, asking the 
question of aiding in the construction of any railroad to 
be submitted to the voters thereof, it shall be the duty of 
the trustees, or council, or Board of Trustees to immedi- 
ately give notice of a spo-^ial election, by publication in 
some newspaper pulWished in the county, if any bo pub- 
lished therein, and also by posting said notice in five pub- 
lic places in each township, city or town at least twenty 
days before said election^ which notice shall specify the 
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time and placo of holding said election, the lino of road 
proposed to be aided, the rate per centum of tax to be 
raised, and the township or townships, incorporated town, 
or city, in which such tax shall be expended; at which 
election the question of " taxation " or " no taxation '' 
shall be submitted, and if a majority of the votes polled 
be "for taxation,'' then, in that case, the Township Clerk, 
Recorder, or clerk of said election sliall forthwith certify 
to the County Auditor the rate per centum of the tax thus 
voted by such township, city, or town. The Board of Su- 
pervisors shall, at the time of levjinor the ordinary taxes 
next following said special election, levy all taxes voted 
under the provisions of this act, and cause the same to be 
placed on the tax lists of the proper townships, cities or 
towns, and said taxes shall be collected at the same time, 
in the same manner, and be subject to the same penalties 
for non-payment as other taxes: Provided, that the aggre- 
gate amount of tax levied under the provisions of this act 
in any township, city or town, shall not exceed five per 
centum of the assessed value of the property of said town- 
ship, city or town/' 

"Sections. The funds collected under the provisions 
of this act shall be paid out by the County Treasurer to 
the treasurer of the railroad' company, upon the orders 
of the president or managing director of the railroad com- 
pany whose road such tax has been voted to aid ; which 
orders shall* be accompanied by sworn estimates of the 
engineer in charge of the work on such road, showing that 
double the amount of such orders has been expended for 
the construction of such road, in accordance with the terms 
of the notice provided for in section two of this act, and 
also by a certificate signed b}- the members of the coun- 
cil, or Board of Trustees, or a majority of the mem- 
bers thereof, of the township, city or town voting the 
tax. for which said orders are drawn, to the effect that 
the provisions of this act have been so complied with 
as to entitle said company to the amount called for 
by such orders, and it is hereby expressly provided 
that no part of (he funds raised under the provis- 




*■. 












u.- ■•■■ 



48 

ions of this act shall bo expended in any other town- 
ships than those specified in the notice of election: Pro- 
vided, however, that should the taxes not be drawn from 
the county treasury in accordance with the provisions of 
this act by the railroad company in whose favor the same 
may have been voted, within two j^'cars after the date of 
the collection thereof, then the ri^ht of said railroad com- 
pan}*^ to said funds shall be deemed forfeited, and the same 
shall be repaid by the County Treasurer to the persons 
from whom the same may have been collected." 

" Section 4. All railroads constructed by or with the aid 
of any taxes levied and collected under the provisions of 
this act, shall be subject to the control of the General As- 
sembly in regard to the management of the same and the 
charges for the transportation of freight and passengers 
thereon." 

The authority and power of the Courts to annul an act 
of the Legislature in conflict with the fundamental law 
has been repeatedly asserted, and is now universally ac- 
knowledged. While this authority is unanimously con- 
ceded, the cases, with entire uniformity, hold that it is 
never to be exercised in doubtful cases. 

The Supreme Court of New York, in Clark v. The Peo- 
ple, 26 Wend., 599, sa^s that '* the power of the Courts of 
justice to declare the nullity of legislative acts which vio- 
late the provisions either of the Constitution of the United 
States or of the State, while it is undoubted, should be 
exercised with extreme caution, and never where a seri- 
ous doubt exists as to the true interpretation of the pro- 
visions alleged to bo repugnant." 

In Illinois it is said that the true inquiry is whether 
" the will of the representatives, as expressed in the law, 
is or is not in conflict with the will of the people, as ex- 
pressed in the Constitution, and unless it is clear that the * 
Legislature has transcended its authority, the Courts will . 
• not interfere." (Lane et al. v. Dorman et ux., 3 Scam, 238.) • 

See also in support of this rule the following caseg : 

Foster et al. v. The Essex Bank, 16 Mass., 245 ; The A 
Farmers and Mechanics' Bank v. Smithy 3 Serg . and ^ m/f 
63-73. 
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Many other cases might be cited, but I forbear, as this 
Court has frequently declared the same doctrine. 

In Santo v. The State, 2 Iowa, 208, it is said by Mr. Jus- 
tice Woodward that " although the power is universally 
admitted, its exercise is considered of the most delicate 
and responsible nature, and it is not resorted to unless the 
case be clear, decisive and unavoidable. It is the duty of the 
Court to give an act such construction, if possible, as will 
maintain \tf* citing Eice v. Foster, 4 Harring, Del., 479; 
Fisher V. McGin, etc., 1 Gray, 1^ Maize v. The State, 4 
Ind., 342; Commonwealth v. Williams, 11 Penn., 61; State 
V. Cooper, 5 Blackford, 258; 2 Peters, 522; Ogden v. 
Saunders, 12 Wheat., 270; 19 Johnson, 58; 1 Com., 550; 
Calder v. Bull, 3 Dall, 386; Fletcher v. Peck, 6 Cran., 87. 

In the case of Morrison v. Springer, 15 Iowa, 304, this 
Court held that it " will declare a law unconstitutional 
only when it is clearly, palpably and plainly inconsistent with 
the provisions of that instrument ;'* and Mr. Justice 
Wright in his opinion in that case cites a long list of au- 
thorities in support of the rule announced. 

See also McUormick v. Eush, 15 Iowa, 127; Whiting & 
Whiting V. City of Mt. Pleasant, 11 Iowa, 482-485; Mc- 
Gregor V. Bayles, 19 Iowa, 43; Duncombe vs. Prindle, 12 
Iowa, 1. 

The same rule of construction has been declared in Mas- 
sachusetts, Pennsvlvania and ofclicr States. 

Adams v. Howe, 14 Mass., 345; Sharpless v. The Mayor, 
etc., 21 Penn., 162; Thorp v. R. R. Co., 21 Vt., 142; The 
People V. Draper, 15 N. Y., 543. 

Having seen that Courts of justice are authorized to 
declare a legislative act unconstitutional and void only 
when it' violates that instrument clearly, palpably, plainly, 
and in such manner as to leave no reasonable doubt, we 
proceed to inquire whether there is any check or legisla- 
tive power independent of or in addition to those which 
are to be found in the Constitution, or, in other words, 
whether the Courts possess the power to amend an act of 
the Legislature for any other reason than that of its plain, 
dear and palpable violation of the written Constitution. 

7 
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Tt IS said that " the judiciary may arrest acts of tho 
Legislature on tho ground that they are unjust and im- 
moral,'' **that there are certain principles of natural jus- 
tice which not even the Legislature can be 'permitted 
to disregard.'* It is conceded that the power of the Leg- 
islature must be confined to "making laws." It cannot 
administer or execute them. So the \ory words of the Con- 
stitution which vests the power of legislation in the Gen- 
eral Assembly, exclude the judiciary from any share in 
it; and such sh re they will undoubtedly possess if they 
are at liberty to refuse to execute a statute, on the grounds 
that it is not in harmony with their notions of morality • 
and justice. Mr. Sedgwick, in his work on statutory and 
constitutional law, says : " Constitutional provisions may 
be ambiguous; the doctrine of interpretation is vague; 
but these branches of judicial authority are subject to some 
tests, and can be circumscribed within some limits. But 
Avho will undertake to decide what are the principles of 
eternal justice ? And who can pretend to fix any limits to 
the judicial power, if they have the right to annul- the 
operations of the Legislature on the ground that they are 
repugnant to natural right ? There may be, there always 
will be questions not only as to the expediency, but the 
justice of laws. But questions of public policy and State 
necessity are not meant to be assigned to the domains of 
the Courts. The right of construction, the right of apply- 
ing constitutional restrictions, are vast powers, which it will 
always require great sagacity and intelligence to exercise* 
Let the judiciary rest contented with its acknowledged 
prerogatives, and not attempt to arrogate an authority so 
vague and so dangerous as the power to define and declare 
the doctrines of natural law and abstract right," in the 
construction of statutes. (Sedg. on Stat, and Con. Law, 
182.) 

These views of the learned author we approve and 

adopt. The same views are held by many of the sound- 
est Judges and legal writers. 

Mr. Justice Cowan, of the New York Supreme Court, in 
Butler V. Pilmer, 1 Hill, 324. holds this language : ** Str.ong 
expressions may be found in the books against legislative 
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interference with vested rights; but it is not conceivable 
that, after allowing the few restrictions found in the Fed- 
eral and State Constitutions, any further bounds can be 
set to legislative power by written prescription .'* And 
Chancellor Kent says : "Where it is said that a statute is 
contrary to natural equity or reason, or repugnant or im- 
possible to be performed, the cases are understood to mean 
that the Court is to give them a reasonable construction. 
They will not presume that every unjust or absurd conse- 
quence was within the contemplation of the law." (1 Kent's 
Com., p. 408.) 

And Mr. Justice Baldwin, of the Supreme Court of the 
United States, used this language: "We cannot declare a 
legislative act void because it conflicts with our opinions 
of policy, expediency or justice. We are not the guardi- 
ans of the rights of the people of the State, unless they 
are secured by some constitutional provision which comes 
within our judicial cognizance. The remedy for unwise or 
oppressive legislation, within constitutional bounds, is by 
appeal to the justice and patriotism of the representatives 
of the people. If this fail, the people, in their sovereign 
capacity, can correct the evil ; but the Courts cannot as- 
sume their rights. There is no paramount and supreme 
law which defines the law of nature, or settles those great 
principles of legislation which are said to control State 
Legislatures in the exercise of the powers conferred on 
them by the people in the Constitution. '* (Bennett v. 
Boggs, 1 Bald., 74-75. See also, in support of the same 
views, Cochran v. Van Surley, 20 Wend., 381 ; Kirby v. 
Shaw, 7 Harri^i Penn. E., 258; State v. Dawson, 2 Hill E., 
S. C, 100; People v. Mayor of Brooklyn, 4 Corns., 423; 
Town of Guilford v. Cornell, 18 Barb., 615; Sharpless v. 
The Mayor, etc., 21 Penn., 147; Braddee v. Brownfield, 2 
Watts & Serg., 271 ; Harvey v. Thomas, 10 Watts, 63 ; 
Calder v. Bull, 3 Dallas, 386; Fletcher v. Peck, 6 Cranch, 
87; Bloodgood v. Mohawk and Hudson E. R. Co. 18 
Wend., 9; Terret v. Taylor, 9 Cranch, 43; Bonaparte v. 
Camden and Amboy E. R. Co., 1 Bald. C. C. R., 205 ) 

There are authorities which hold the contrary doctrine, 
and in doing so usually take refuge behind that clause in 
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the Bill of Rights which declares: "The enumeration of 
rights shall not be construed to impair or deny others, re- 
tained by the people." 

Now let us inquire what legislative' rights, other than 
those contained in the Constitution, are "retained by the 
people/' 

The second section of the Bill of Rights declares: ^^Alt 
political power is inherent in the peopW Political power 
consists of the three great attributes of sovereignty, 
namely: legislative, executive fxnd judicial authority. This 
is all inherent in the people. These powers, then, are su- 
preme in the people, in the first instance. All the legisla* 
five as well as the executive and judicial power is inherent 
in them. By section 1, of Article 3, of the Constitution, 
we find that "Me legislative authority ot this State shall 
be vested in a General Assembly,*' etc. 

The people, then, have vested the legislative authority 
inherent in them in the General Assembly. The people were 
the original possessors of all the legislative authority in the 
State. By this section they vest it all in the General As- 
sembly. Subsequently, in the same instrument, they with- 
draw sojue portions of this authority, and impose certain 
restrictions upon the exercise of the authority granted. 
It follows, therefore, as a logical sequence, that, within 
these limitations and restrictions, the legislative power of 
the General Assembly is supreme; that it is bounded only 
by the limitations written in the Constitution. Wright, 
Justice, in. Morrison v. Springer, 15 Iowa, 342, says : " The 
Legislature clearly has the power to legislate on all right- 
ful subjects of legislation, unless expressly prohibited from 
BO doing, or where the prohibition is implied from some 
express provision. This theory must never be lost sight of by 
the Courts in examining the powers of the Legislature. It is 
elementary, cardinal, and frequently possesses controlling 
weight in determining the constitutional validity of their 
enactment. The General Assembly possesses all legislative 
authority not delegated to the General Government, or pro* 
hibited by the Constitution.*' 

Thus it seems clear by logical deduction, and^upon the 
most abundant authority, that this Court has no authority 
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to annul an act of the Legislature unless it is found to bo 
in clear, palpable and direct conflict with the written Con- 
stitution. 

We come now to inquire whether the act of 1870, an* 
thorizing local aid to railroads, is so clearly, palpably and 
directly in violation of our State Constitution as that it 
becomes the province of this Court to annul it. 

It is urged that the act, in providing for the levy and 
collection of a tax, which, when collected, is to be paid 
over to a private corporation, is unconstitutional, on the 
ground that it conflicts with section 18, of the Bill of 
Eights, wh^'ch declares : *' Private property shall not be 
taken for public use without just compensation first being 
made, or secured to be made to the owner thereof,*' etc. 
The argument is that, by implication, the taking of private 
property for private use is forbidden by this section. 

That the Legislature has no constitutional authority to 
take the private property of A and give it to B, there can 
be no reasonable doubt. 

The difficulty, however, seems to be in ascertaining what 
is B, public use and what sl private use, within the meaning 
of this section. This clause is a restriction upon the right 
of eminent domain. But for this restraint the Legislature 
would have power to authorize the taking of private prop- 
erty for public use without making any compensation. 
The right to exercise the power of eminent domain only 
exists when the object is a public one. Every State exer- 
cises this power in behalf of railroads, turnpikes, canals 
and other iutcrnal improvements, and this is done with- 
out reference to whether the State holds any pecuniary 
interest in the improvement or not. Upon our statute 
book will be found laws of this character. It has been 
the law of this State for twenty years without question 
that, ** whenever any corporation or other person designs 
to construct a canal or a railroad, a turnpike, graded, 
macadarr.ized, or plank road, or a bridge, as a work of pub- 
lic utility, although for j>rivatc profit, it may take such rea- 
sonable amount of private real property as may be requisite 
for a right of way, etc., upon paying such sum as may be 
aesessed/' etc. 
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Revision of 1860, section 1,278. So also the act of 1853, 
granting the ri^^ht of way to railroad companies alone. 
Revision, page 218. 

And it has been the law of this State for more than a 
quarter of a century that any private citizen who will 
erect a mill to grind grain for toll, may erect a dam and 
have a writ ad quod damnum for the condemnation of the 
land overflown as for a public purpose. 

Laws of 1843, ch. 102. 

Laws of 1855, ch. 92, Rev., sec. 1 264. 

Laws of 1866, ch. 119. 

The validity of these statutes, and that the purposes 
were public ones, within the meaning of the Constitu- 
tion, although, in the language of section 1,278 of the Re- 
vision, it be " for private profit,*^ has been too often and too 
uniformly recognized to be now disputed. 

See GammcU v. Potter, 6 Iowa, 548. 

Lummery v. Bradley, 7 Iowa, 33. 

See also Cowgill v. Essex Mill, 6 Pick., 94. 

Boston V. Newman, 12 Pick., 467. 

These acts can be sustained only on the ground that the 
objects to be promoted by them were public ; that the ex- 
ercise of the right of eminent domain in behalf of rail- 
roads, canals, turnpikes, plank-roads, bridges, mills, etc., is 
upon the principle, that being of public ^'utility^^* although 
for ^^ private profit they are for ^'public use^^' within 
the meaning of the Constitution. 

The cases are numerous and uniformly in accord with 
this view. 

The right of the Legislature to exercise the power of 
eminent domain in behalf of railroads has alwaj's been 
upheld by the Courts on. the ground that the use was a 
public one. Indeed this is elementary and unquestionable. 

See 2 Kent's Com., 339-340 ; Beekman vs. The Saratoga 
& S. R. R. Co., 3 Paige, 45. 

The case last cited is the leading American case upon' 
this subject. The point was expressly made that taking 
private property for the use of a railroad was not taking it 
for public use, and therefore forbidden by the Constitution 
of New York. The clear, and conclusive language of the 
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Chancellor has often been quoted and followed, and never 
overruled. 

In speaking of the power of eminent domain, he says : 
** The right of eminent rfomam does fiot however impl}- a 
right in the sovereign power to take the property of one 
citizen and 'transfer it to another, even for a full compen- 
sation, where the public intcnst will he in no way promoted by 
such transfer. But if the public interest can be in any way 
promoted by the taking of private property, it must rest in 
the wisdom of the Lf,gislature, to determine "wlieilior tlie 
benefit to the public will be of sufficient importance to 
render it expedient for them to exercise the right of .emi- 
nent domaip and to interfere with the private rights of 
individuals for that purpose. It is upon this principle that 
the Legislature of several States have authorized the 
condemnation of the lands of individuals for mill sites, 
where from the nature of the country such mill sites could 
not be obtained for the accommodation of the inhabitants 
without overflowing the lands thus condemned. Upon the 
same principle of public benefit ^ not only the agents of the Gov* 
ernraent, but also individuals and corporate bodies have been 
authorized to take private property for the purpose of mak- 
ing public highways, turnpike roads, and canals; of erect- 
ing and constructing wharfs and basins; of establishing 
ferries; of draining swamps and marshes; and of bringing 
water to cities and villages. In all such cases, the object 
of the legislative power is the public benefit derived from 
the contemplated improvement, whether such improve- 
ment is to be effected directly by the agents of the Gov* 
ernment, or through the medium of corporate bodies, or of 
individual enterprise.'* 

Chief Justice Marehall, in the case of Wilson vs. The 
Blackbird Creek Ma^-sh Co., 2 Peters, 251, says : *^ Measures 
calculated to produce such benefits to the public, though 
effected through the medium of ti private corporation, hvq 
undoubtedly within the powers reserved to the States." 

In Swan v. Williams, 2 Mich. R. 427, the question before 
the Court was whether "property taken by a railroad 
company was a taking for public use within the meaning of 
the Constitution,*' and it was decided in the affirmative* 



w 

Mr. Justice Martin in tliat unso says : " Most cortain it ia 
that as to all their righ Lb, powers and res|)on8ibili ties, f/iree 
granil cliiases of corporations exist : First — Political or 
municipal corporutinns, such as counties, towns, citicaand 
villnges, wliich from their nature, are suhjoct to the unlim-i 
ited corili-ol of the Legislnturo. Second — Those associa- 
tions which arc created t'ur public benefit and to which the 
Oovoroment deleguloa a portion of its sovereign power to 
be exereieod for public utility, aueh as turnpike, bridge, 
canal and railroad coinpaniea ; and, third — Strictly private 
corporations, where the private interest of the corporators 
is the primary object of the asaocialion, such as banking, 
insurance, manufacturing and trading companies." " The 
object defines the character of those aae'ociations, by what- 
ever name they may be styled." 

The learned Judge further says that in the creation of 
that class of corporations to which railroad companies be- 
long, " the public duties and public interests are involved, 
and in the discharge of these duties, and the attainment 
of theae interests, are the primary objects to be worited 
out through the powers delegated to thera. To secure 
these, the right of pre-eminent-sovereignty is exerciaed by 
the condemnation of lands to thuir use — a right which 
cun never be exercised for private purposes. How then 
can they be regarded as private asaociationa ?" 

" Nor can it bo enid that the property, when taken, is 
not used by the public, but by the corporation for ita own 
benefit and advantage. It is unquestionably true that 
these enterprises may be, and probably always are, under- 
taken with a view to private emoluments on the part of 
the corporators, but it ia none the less true that the object 
of the Government in creating them is public utility, and 
that private bouefit, instead of being the occasion of the 
grant, is but the reward springing from the aerviee. If 
this be not the correct view, then wo confesa we are un- 
able to find any authority in the Government to aooom- 
pliah any work of public utility through any private 
medium, or by delegated authority; yet all past history 
tells us that Governments hav^ more frequently effected 
these purposes through the aid of corporations and com- 




pnnies than by thoir iinmediftto agents ; and all exporianco 
t.clls U3 that this ia tho most wise and economieiil meth-od 
of securing those improvements." 

In support of these views see tho follovving cases : 

Blodgett V. Mohawk & H. li. R.R. Co.. IS Wend. 1 ; 7 Piolf. 
R. 496; 2 N. Ilamp. U. 25; 20 Johnson R. 412-443 ; Stew- 
art V. Liind, 1 Cranch, 299 ; A in boy, Turnpike, 5 John. Ch. 
112; Pratt V. Brown, 3 Wis, GI2; Robins v. R, R., 6 Wis. 
636; Socns v. Racine, 10 Wis. 280; Corpt. of N. Y. v. 
Coates, 7 Cow. R. 585. 

Tho right to exercise the power of eminent domain in 
behalf of railroads and other improvements of public util- 
ity is recognized by all Courts, and denied by no one. 
While admitting this right it is said that tho Legislature 
has no constitutional power to levy a tax on tho property 
of the citizens in aid of a railroad corporation, because it 
is a mere private enterprise. 

It has been abundantly shown that the object for which 
tho right of eminent domain is exorcised is a public one, 
for public utility, for "public use" within tlio meaning of 
the Constitution ; that this right can bo exorcised in behalf 
of these corporations upon no other ground. If then the 
building of a railroad is a public object so as to authorize 
the taking of the private real property of the citizen — the 
highest species of property — for a right of way, is it any 
less a public object for tho purpose of receiving aid through 
tho medium of taxation to assist in building the road upon 
such right of way ? Tho right of eminent domain and 
the taxing power arc both sovereign powers. Tho former 
is limited iopublic uses by express words in the Conatita- 
tion. The latter is not, nor is it limited at all- except that 
the Legislature shall not pass any law to oompel any per- 
son "to pay tithes, taxes, or other rates, for building or 
repairing places of worship, or the maintenance of any 
minister or ministry." Conceding, however, that tlio tax- 
ing power ought not to be esereised except in behalf of a 
public object, it is unquestionable that it maj- be exorcised 
for public purpose s ^r any object that will justify tho 
exercise of the right of eminent domain. If tho State 
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CAn> for nnj- purpflso, tnlio llic lar.ii nf n c-ilizcn, it mny 
tax liim fur n liko piirpoao. Thu objoot or jinrpisi: aliould 
bo a piiblio one in oitlicr wiso. Utit it would bu absurd to 
day tbiit tlio riylit of tlie L-itizon to pruvunt liis property 
from being taken for other than pnblic uses, wliicli is bo- 
cnrcd by express oonatitntioiml limitation, may be ovt-r- 
riddun, but tbnt bia right, to save l)is money from being 
applied, through tho process of tasation, to other than 
public neca, which right is not cnibodi'id in tho Constitu- 
tion, mnst bo rcHpci-'tC'd. And yotsucb abaiirtiity in involved 
in the position that tho citizen's real property may bo 
taken abeolutoly to aiJ in tho construction of a private 
enterprise — a railrwad — while Iiis money cannot be taken 
by tho process of taxation to aid in tho Bamo entcrpriso. 
The proposition is that you may not tiis the property 
holder to aid the construction of a riiilroLid, qlthouyb Lho 
taking power is not limited in tho Constitution, yet you 
may take hie land for the mime purpose, notwithstanding 
the right to thus take is limited to "piiblie purpowes." If 
tho lasing power cannot be constitutionally invoked in 
aid of railroads, neither can tho power of eminent domain. 
.If the act under consideration is in conflict with the Con- 
stitution, in that it taxes the people in aid of the ennstrnc- 
tion of railroads (or rather allowe tho people to tax tltera- 
selvoB), then all tho legislation of tliia and every other 
State, invoking tho power of eminent domain in behalf of 
railroads, and other like internal improvoracntB, are un- 
constitutional; and all the adjudication of tho Courts for 
more than a century, sustaining such exercise of tho riglit 
of eminent domain, are based upon fal_8C premises, and aro 
erroneous. To bo consistent wa must hold these corpora- 
lions and the object and pnrfmso of tho creation to be 
private, and that neither the power of eminent domain, 
nor the power of taxation can be invoked to aid in their 
construction, or that thoy are created for public utility, to 
promote the public jj|tore8t and convenience, and that 
both of t^so powers may bo constitutionally exercised to 
aid in ttioir constFuction. ._.. 

If they are, jir^o^ yitoregls' flR^ one purpose, thoy 
are also for the other; if they arc public for one they are 




fop the other. If the taking of pllttatc property fifr^e 
right of way of a railroad, is a takinfj for "public use," so 
also is tho imposition of a tax to aid in the construt-tion of 
tlio road, an cxcrdse of the taxing power for a public pur- 
pose. This .view is in accord with tho whole course of 
liigislation of all tho States, in regard to internal improve- 
ments, and is sustained by a current of judicial decisions 
that cannot bo consistently repudiated. ■ 

Kvery railroad, canal and turnpike road in the United 
Slates has been built by the aid of such log I si a ti on— grant- 
ing to tliom a right of way — based upon the principle that 
tho object was a public one, justifj'ing the invocation of 
sovereign power in their construction. This species of 
legislation, whether in the nature of grants of riglit of way 
to railroads, canals and turnpikes, or by authorizing local 
aid, ihrougli the process of taxation, in their constniction, 
has been suwtainod by the highest Courts of almost every 
State in the Union, upon this ground and upon noue other. 

In addition to cases already cited heroin, see tho fol- 
lowing: 

Livitigaton v. Mayor of New York, 8 Wend. S5; in mat- 
ter of opening Furnam street, 17 Wend. C49; Sutton's 
Heirs v. Louisville, 5 Dana, 30 : City of Lexington v. Mc- 
Quillen's Heira; 9 Dana, 513. 

While the right to take private property for public use 
is conditioned upon making compensation, the tasing ■ 
power is not thus limited. Indeed, the very idea of taxa- 
tion implies the power to coJlei t levies of money from tho 
people without making any direct pecuniary compensa- 
tion. The only revenue possessed by tho State is derived 
from taxation, and it ^|^d bo absurd to siiy that sho 
should compensate the citizen for taxes collected. 

It is well settled, that this clause of tho Constitution 
requiring compensation to be made whev«^rivate prop. 
erly is taken for pufaRp na») is QOiA li«ABtion upon the 
taxing power. See tho folio wH|p|||ftcB : 

The People v. Maw»rof Brooklyn, 4 Coina.|jfc; Town 
ofOuilford V. CQrnjjIfcpfarb^, '^- ^^i ^ ^'^'"*^ ^- 3"P''<'- 

Penu. U. 258; Williams v. Mayur uf Dotix^l, li Mich. MO; 




lUre!lK8tm-d V. ComflHRrenllli, 3 Wnlts, 292 ; In thi< mat* 
tci-fiftho MiNtrict of PittsliiiPf,', 2 Wuttfi aiidSerg. S20;ln 
iimtU'r ol' I'Y'iiluiis I'ctilioii, 7Pcini.l73; K.\tuii-*ion ot 
Ihiiicock ttret;!, 18 Pent.. 20; !■ Iiarijlese v. Cily of Philn- 
dclplnn, 9 Harris, 147; Si;liui.l.v ami Wifo v. Allcglitny 
Cily, 25 Pciin. 128 ; Nicliols v. Bridgeport, 23 Conn. 189 ; 
Griffin V. The Mayor, 4 Coins. 419; Commonwealth v. 
Alyer, 7 Cush. 53; Ciinimingfi v. Police Jury, 9 Iai. 503; 
Mooi-s V. City of Reading, 21 Ponn. 188 ; Slicli v. Mays- 
ville and Lexington Railroad Co., 13 li. Monroe, 1; Jiih- 
tices of Clarlto County v. P. \V. and R. R. Turnpike Co., 
11 B. Mon 148. 

Tlio taxing power being one of tlio sovoreign powcra 
vested in the (icneral AMSembly by the people, and not 
being limited, either expressly or by clear implication, in 
the Constitution, to the condition of making compcAisa- 
tion, the judicial power possesses no authority to thus 
limit it. 

The conclusion, therefore, is, thiit as the Let-islaturo 
may constitutionally exercise the right of eminent domain 
which is limited by the Coristitution, in aid of the con- 
struction of railroads and other internal improvemcnls of 
public utility, so also may It exercise the taxing power, 
which is not limited, in aid of the same objects. 

It is objected that a railroad differs from other public 
highways, such as turnpikes and canals, because travelers 
cannot use it with their own carriages, and farmers can- 
not transport their own produce in their own vehicles. 
Chancellor Walworth, answering this objection, says ; " If 
the mnhiiig of a railroad will enable the traveler to go from one 
place to anothtr ^i^ovt the MidHll^ '^ carriage and .'orse?, 
ho derives a greater ben^t froi* the improvement than if 
ho was compelled to travel with his owOiknvcyanco o 
a turnpike rtf^W '^(^ sami: expense, i^/gii a. mode of con- 
veyance has 1 

euro lii^fcTod ufttf^WB^BMQ o r t ^d tu marlict at half the 
exponsVW^icli it^vould cost li(fl]^ caery it there with 
bis own w^i^tin and hui'tics, lb^^^^\0 reason why the 
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the owners may be prosci 
tliey refuse to traiiFjjort aii 
out reasoDablo cxtuse, upo 
fiire." (Beekman v. Sanilnga i 
"45.) 

And in Swnii v. ' 
eays: "The lUut that upon railroitda individuals do not 
travel or transport property in their own voliieles, fur- 
nishes no <iTtjunu-nt in this particular, from the fact that the 
nature of the road, as well as the personal safety of indi- 
vidualB, renders it iniposaibie that it should do so." 

It is also said that the la»t clause of the 9Lh section of the 
" Bill of Rights," which dochires thut " no person sliall bo 
deprived of life, liberty, or property, without due process of 
law," is infi-iiiged by the Act of 1870. 

" Dae process of law" means ordinary judicial proceed- 
ings in Court. Boyd v, Ellie, 11 Iowa, 99 ; Kx parte Grace, 
li id. 214 ; Taylor v. Potter, 4 Hiii, 140. So that if this 
clause of the Constitution is hold to apply to the tasing 
power, then no tax whatever tor the support of tho Gov- 
ernment ean be legally levied and collected, except through 
tho moans of judicial proceedings in the Oourts ; whereas 
it is well known that the sovereign power of taxation 
belongs exclusively to the legislative department of tho 
Government, and that all taxes are levied and collected 
in pursuance of legislative enactments, without tho aid of 
the Courts. This clause has no reference whatever to tho 
taxing power, and where property is taken in tho lawful 
exen-ise of the taxing power, it is not taken "without due 
process of law." 

Allen V. Armstrong,'^^|H||| 512 ; U^t^nrroll v. Woeka, 
2 Tenn. R, 2l5jJHaiHs T'f^ood. f, ]'. Mou. 633 ; Livings- 
ton V. Moore, T^^r-' R. 609. 

It was said b^^iuf Juati.^ Dillon in Hanson v. Ver- 
non, tfcat this Coni't, in tho Wapello Ceuntv eu^^e, 13 
Iowa, 388, had heiil, that ■■ I'lw Legislature fniili] not, un- 
der aim firfumftnotis, jiasa an Act which will mnkc it 
lawfoffiir a coun^^.Or city, in its corporate iiipnr-ity, to 
•Bbseribe stock in a ntilroad oompany, and that it 1 
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GihlWIB^^BfiRrnf IS()St tobe^liJ and yt-t 
1 t!i;it cusc. 
"ctn^Mered tliiit iinlil the pitasagc of tho 
Ai(t nfl868, the hegislatucc ot'Iowa had nesor passed any 
Att piirf'Ofiiiig to uuthorizo anything oi the kind, and that 
no Btich question wjia hef'ure the Court in the Wapello 
County tuse, nr in any otiier of the numerous canes in- 
volving; the vnii'lity i}( eily and county railroad bonda, it 
will-be plain pnongh that whatever may have been said 
about the conHtilulionulily nf iin Act anthoriziny the issue 
of hondnhy iniinicipul corporations was only dictum. The 
real doL-ision, in Iho case in 13 Iowa, wafl, that the Legis- 
lature hud never authorized the municipal corporations of 
this State to subscribe stock to railroads, issue bonds, and 
levy and collect taxes to pay the satne, aud that those 
niiuiiiip:il corporations possessei^ no power independent 
of iM|iiv>s lojjislativo authority to subscribe to the stock 
of liiilniad companioa, isauu bonds therefor,' and levy and 
colleit local taxes to pay the same. To that decision, and 
to tin- wholo aerica of decisions of this Court, holding in- 
ralid toiiiity and city bonds issued for th&t purpose, we 
give our unqualified approval." Bat it is given on the 
grounds that the General Assembly had never passed any 
Act conferring the power, and that without such legisla- 
tion it did not exist. 

This question of the constitutional power of the Legis- 
lature to authorize municipal corporations to aid by local 
tax in the construction ol railmfldH within the territory of 
such municipal corpora tio^^fflwon before the highest • 
judicial tribunals of at lo^^^^^^ue t'f the States and 
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ahufplcBs v.Vlitt Hajoriiftto, _ 

iiu.iiwoalth V. ftirhiiis, 4S Ibid, Ulh'aXk V 
Mii<.'l,L.ll, a:. N V. 11. 550 1 Olnrke v. C1l^>- •>[■ j[,j,;liBfeter, 28 
ibid. «U5; Gould v. the Town of VptiIi.v, au iinr^ 
Ky. City of Mnyavilk, 13 li, lion. 1 ; Maddos v'' 
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30,25: 

of Briclj;cp.jrt v, ni.iisaUmic It. 11. C^ . ]■'.' r„u\, A 
ciety foe Saviny.s v. New Lontlon, S^pfd. 174; Ci 
Co. V Commissioners, 1 Ohio St. R. 77 ; Stnto, etc , 
missionors, 12 ib. 5ilG; Hlinomiikcr v. Goshen, II 
I'rcttyman v. Supervisors, 19 III. 40R; Biitlcr v DQiiham, 

27 III. 474, ami taaes uitod ; Gibbons V. Mobile, etn , R. R. 
Co.. 313 Ala 410; Robinson v. Bidweil, 22 Cal. 37'J ; The 
Commissioners V. liright, 18 Ind. 93; City of Aurora v. 
West. 22 Ind. Rl?; Angusta Bank v. Augusta, 49 Mo. 407; 
Chirk V. .lancavillu. 10 Wis. 130; Mills v. Glasoii, 11 ib. 
470; Culdwol! v- Justices of Burke, 4 Jones' P^q. (N. (!.) 
S23 ; Powers v. the Inf: Ot, Dougherty Co, , 23 Geo. H- 65 ; 
St, Jo. and a R It. Co v. Buchanan County, 39 Mo. 485; 
City of St. Louis v. Alexandria, 23 ib. 1P3; Strieklai 
Mississippi R. R Co., 127 Miss. R. 209, 224 ; Cotton v. 
miaaioners of Leon Connty, 5 Fla. 610 ; Police Jury v. 
cession of McDonough, 8 La. 841 ; San Antonio vs, J 

28 Texaa, 19 ; Gilman v. Sheboygan, 2 Black. 510, 
cases cited, 

Wo flndj then, that upon principle and reason thore 
the same authority for the exorcise of tho sovereign power 
of taxation in aid of tho construction of railroads that thero 
is for the exercise of the right of eminent dom;tin,and that 
this view is sustained by an overwhelming weight of au- 
thority. Our plain duty, therefore, is to sustain tho Act 
in q^uestion. And the question whether its enactment whs 
dictated by a wise Statoj 
■the (ieneral Assembly,! 
the Oonsiitutio 

The order of 
is afHrmed. i 

Beok, J., di.i«i^lnj(. 
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^jjark Jit' tin; Supremo Court of Iowa, 
do liLTuby t'l^rtify tfiat the lorci|oitig pages contain a full, 
trui.', and foiiijilotu copy of tlio opinion of said Coart in 
tlio taso of J, a. Stuivurt v. Tin; Board of SupcrviaorB, as 
fult-, ti'UD, and compktto as tho Bame romnins oa file and of 
record in my office. 

In testimony whoroof, I have horounto subscribed my 
ratoe and afflxoil tbo seal of said Court this first day of 
November, A. D. 1870. 

[seal.] C. Linderman, 

Clork Supreme Court. 
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